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PgrrrroN To Lrsr THE EASTERN POPUT,ETION OF THE
GOrNun TOnTOTSE AS A THREATENED SPNCTNS

Save Our Big Scrub, Inc., pursuant to Section 4(bX3XA) of the Endangered Species Act

(ESA"'), 16 U.S.C. $ 1533(bX3)(A), and theAdministrative ProcedureAct ('APA'), 5 U.S.C.

$ 553(e), hereby petitions the Secretary ofthe United States Department ofthe Interior

('Secretaqy') and the Director ofthe United States Fish and Wildlife Service ('Service" or

*FWS") to formally list the eastern population of the gopher tortoise (Gopherus polyplrcmus),

east of the Mobile and Tombigbee rivers inAlabamq Florida" Georgia and South Carolin4 as a

threatened species under the ESAand to designate critical habitat as required by Section 4Q),16

u.s.c. $ l533ox2).

I. Ppurronunns

Save Our Big Scrub, Inc., is a Florida incorporated not-for-profit, environmental

organization dedicated to protecting and restoring the quality of the Ocala National Forest and

adacent areas. Its main address is P.O. Box 5430, Salt Springs, Florida 32134. Save Our Big

Scrub has members who reside neiar, use, and enjoy the OcalaNational Forest and adjacent areas

that are at issue in this petition for outdoor recreation and scientific study of various kinds,

including nature study, bird watching photography, fishing, canoeing hunting, backpacking

camping solitude, and a va,riety ofother activities. These rc.reational, aesthetic, scientific,

business and/or environmental interests have been, are being and will bq adversely afected by

the imperilment of the gopher tortoise.

\ilild South is a regional nonprofit organizationbased inAlabama and active inthe

protection oftheNational Forests and native species ofAlabamg Mississippi, Louisiana" Florida

and other states in the South. Its main address is P.O. Box 117, Moultorl Alabama 35650. Wild



South is involved in abroad range of environmental issues, and its members have dedicated

themselves to preserving and enhancing the South's environment. Wild South's members

regularly use and eqioy the environmen! waters, ficrests, air and lands of the National Forests.

Wild South's memhrs recreate in the National Forests and other public lands, and they enjoy the

biological diversity found there.

Any contact with Save Our Big Scrub, Inc. or Wild South regarding this petition should be

made through the undersigned counsel for the Petitioners.

il. Spnfiss Drscnrrrrorq

A. Thxononnv

The gopher tortoise (Goplerus pofulrems'l was described in 1802 by F.M. Daudin. It is

the only tortoise indigenous to the southeastern United States.r Aphylogeny study basd on

mtDNAvariation identified the four living North American tortoises as a monophyletic Soup

consisting of two well-defined cladeg theAgassizii clade and thePo$phemts clade.2 MTDNA

and ostological data indicate that G. polyphemus is more closety related to G. flavomaryinatus

of Mexico than it is to the other two species of Gapheras. Gopherus plyphemus is only slightly

distinct from G. ftavomargirwtasbased on allozymes.3

Arange-wide assessment of genetic variation using mtDNAfound three m4ior

assemblages: (l) a western assemblage consisting of seven haplotypes (Louisiana eastward to

Taylor County, Florid4 and along the Chattahooche River drainage north to Talbot County,

Georgra); (2) an eastern assemblage containing the two most common haplotypes (South Carolina

t U.S. Hsner.ioWururn SrnvrcE, Goprm,nTomorsEREmvERyPr.AN at I (1990) (h€reinafter *RrcownvPuf').

2 trip tamb and Charles Lyder$ A Moleantar Phytogeny of the Gopher Tartoises, with Comnents on Familial
Relationshipswithin the Tbstudinaidea, 3 MomcwanhryrocnrsncaexnEvonrnoN 283-91 (1994).



through peninsular Florida) and (3) a mid-Ftorida assemblage consisting of seven haplotypes

(along the Gulf coast from southern Levy Colnty south to Pinellas County, then east to north of

the Hillsborough River, and northeast into Orange,/Osceola counties).4

B. Pnysrcg,Ilnscnnuox

The gopher tortoise is a large terrestrial turtle with a carapace or shell length aver4ging

23-28 cm (9-11 inches)5 and ranging berwren 15-37 cm (5.9-14.6 inches).6 It is dark-brown to

grayish-black characterized by stumpy, elephantine hind feet, and flattened, shovel-like forefeet

adapted for digging.t The domd and oblong carapace is generally tan, brown or gray and the

hingeless plastron or undershell is yellowish or mottled with gular scutes which project anteriorly.s

The Gopher tortoise's head is wide and scaled, with well-developed integumentary glands beneath

the chin.e Hatchlings are yellowish-orangg have a soft shell, and are approximately 4.4 un(1.7

inches) in length.ro

C. Drcrnrnurron

The Gopher Tortoise occurs in the Southeastern Coastal Plain" from southern South

Carolinalt through southern Georgia to southern Florida" west tlrough southern Alabama and

3 D.J. Moratka et al.,Allozyne DiferentiationAmoungGopherTofioises (Gopbnrsl: Consewqtion Genetics and
Phylogenetic *td Tuonomic Implications, T3 Car*aonN J. Zoot ocv 1665-71 (1994).
oMatthewF. Osentoski" MDNAthriationinthe CnpherTortoise, Gopherus Polyphemus (f993) (unpublished
M.S. thesis, East Carolina University).
t JoanE. Diemer, Thteatened: GopherTortoire, GopherusPofphlnus @atdin),izRensAl.IDExoerrerneDBnta
or Floruo4 Vor-tm 3: Aupnmrexs aro Rerm-Es 123-27 (Paul E. Moler ed., 1992).
6RncownyPr-eN,&tprqnote I at l.
t Joan E. Diemeq sapra note 5.
* Id.; RacortrwPta*, supra note I at I citing CenrH. EnNsrawoRocm.W Bareoug Turnxs orrrmUxrrEo
Srerss (1972).
' Id.
to Id.
tt E.E. Clark et al., Geographic Distribution: Gopherus Pollphemus" 32 IIERpErCIr,ocrcALRsvrEw l9f e001).



southeastern Mssissippi to eastern Louisiana.r' In Horid4 gopher tortoises occur on coastal

islands as far south as Cape Sable.r3 At the northern end ofthe range in South Carolina" four

disjunct populations remain in Jasper County and a few tortoises oocur in southern Hampton

County,ra and tortoises have recently been documented in Aiken County.r5 In Georgia the largest

populations occur in the western Fall Line Sand Ifills and the central Tifton Uplands,r6 while

severely fragmented populations fficur in the Coastal Plain. In Mississippi, the largest remaining

population is in Desoto National Forest. In the western edge of the tortoise's rangg a few

populations remain in eastern Louisiana.

D. Hnnrrnr

Gopher tortoises live in a wide range of upland habitat tlpes. However, three

environmental conditions characterize the most suitable habitat: (1) the pres€nce ofwelldrained,

sandy soilg which allow easy burrowing; (2) an abundance of herbaceous ground cover for food;

and (3) a generally open canopy and sparse shrub covet which allow sunli€ht to reach the forest

floor, for nesting.rT The gopher tortoise is primarity associated with longleaf pine (Pl'nzs

palustris) - xeric scrub oak (Qtercas spp.) woodlands (sandhills and clayhills), but are also found

in live oak and red oak woodq sand pine scrub, wire grass flatwoodq dry prairies, coastal dune

tt Joan E. Diemer, Gopherus Polyphemas,iz TnE ConsnnvanorqBror.ocyorTottolsns 14-19 (Occasional Papers
IUCN Species Survival Commission 5, L R Swingland ard M. W. Klerenq eds., 1989).
t' Joan E. Diemer, sapra Nre5; James A. Kushlan ad Frank 5.Mwffi" hvircwrentat Effects on a Coastat
Population of Gopher Tortoixs,18 J.Ilunprrolocy 231-39 (198a); Henry R Mushin*y and Earl D. McCoy,
Comprison af Gopher Tortoise Papulations on Islands and an the Mainlmd in Florida, r/r Bu,ocYoFNonnr
Ar.,cnrcewTorroIsss 39-,47 (R. B. Bury ad D. J. Germano, eds., Natioml Biological Sunry, Fish and Wldlife
Research 13, 1994).
to J.S. Wrigng Distrihrtion and Popilation Biology of tk Gopher Tortoise , Gopherus Polyphenrus, in South
Carolina (1982) (unpublisM M.S. thsis, Clemson).
tt E.E. Clafr. et al., supra note ll.
16 

J. t arry Iat&&&&&&&&&&&&&&&&�rs and lames A. Garrer, Sotus and Distribution of the Gapher Tortoise in Georgia, in
PRocEEDnIGsornrsNoNeAl\,fielroExoaNcnnsu\{rrm,rnnSyuposn-vu (R Odum and J. Guthrie eds., 1981).
t7 Rncovnny PtAt.{, sapra note I at 2; Joan E. Diemer, ntpra rcE 5.



and mixed pine-hardwood communities.rs Tortoises can also occur in some disturb€d habitatg

such as pastures, old fields and grassy roadsides.re

E. DBrIOCN,IrIIyAI{DREPRoDUcTION

The gopher tortoise exhrbits deferred sexual maturity, low fecundity, and a long fife

span.20 Females reach sexual maturity at l}-Zlyears of agg de,pending on latitudg while males

mature at a slightly younger age.tt The breeding season is roughly April--July, but males may

attempt to breed throughout the active season, April-November.- Dominant males maybreed

with several females.B When seeking a female, males move to the mouth of a burrow occupied

by a female and display head bobbing behavior.z Upon the female exiting the burrow, the male

walks in a circle around the female and periodically stops and performs the head bobbing

behavior. When the female approaches the male, he bobs his head violently, and bites her on the

forelegs, head, anterior edge ofthe carapacg attd golar projection. The fernale then backs in a

semicircle, stops, and extends her hindlimbg then she rotates her body about 180 degres, so thal

'" Id.
'e Id
4 I tarry tan&rX Recent Research on the Gopher Tortoise and lts Implications, in Tm Dnruuaor Tlrp Gopurn
Tonrorsn-IsTlreREaSoLLrnoN?PnocrrorNcsoFTHE IsrANNUALIvfEETrNg GorHnnToxrorsE Corlqcn 8-I4 (R.
Franz and R J. Bryant eds., 1980); Joan E. Diemer, wpra n&e 5.
" J. t^arry Lan&r:s et al., Repaduction of the Gopher Tortoise lGopherus polyphemrx/, 103 AM. N{or-. Nen. 353-
359 (1980); Joan E. Diemer and C. T. Moore, Reprcduction of Gopher Tbrtoises irc North-Central Florida, in
BtorocvorNormAwnrceNTorrorsw L2937 (R B. Bnry ad D I C*rmano, eds-, National Biological Sunrc5r,
Fish and Wildlife Research 13, 1994); Joan E. Diemer, svpra Ms 5.
o Joan E. Dierrer,.sfipra note 5.
' John F. Douglass, Patterns of Mate &eking andAggrcssion in a fuathern Florida Poplation of the Gopher
Tbrtoise, GopherusPolyphemus, in PRocEEDnrcsorrrrn 19S6DEsEKf TomrrtssCouNctr-ANNuaLSvltposnru
ls5-ee (1e90).
'o WalterAuffenberg, On the courtship ofCryhenrs pobrphemus, 22 HEnrcrorccrc.l, U3-l? (f%6); J.S. Wrighr,
supra note 14.



her posterior end is near the male's head. The male then attempts to mount the femalg and

repeats the courting behavior if unzuccessful.25

Nests are constructed typically in burrow moundg from mid-May to mid-June.

Incubation periods range from 80-90 days in northern Florida,x 9?-106 days in Georgia,2T to 110

days in South Carolina, the northern limit of the gopher tortoise's range.o Only one clutch is

produced annually.a Ctutch size uzually ranges 3-lZ,{ averaging 3.8 in South Carolin4 5-6 in

Florida,3r 7 in Georgif2 and4.8 in Mississippi.tt However, clutch size increases with increasing

female sire'to and large female from central Florida was found to produce an unuzually large

clutch of 25 eggs." Adult females produce one clutch per year, though some adults do not nest

every year. Incubation lasts between 80-l l0 days, lasting approximate$ 110 days in South

Carolina, 80-90 days in northern Florida,36 and aver4ging 105 days in northeastern Florida3T and

88 days in Mssissippi.3s

5 WalterAuffenberg id.; Cenr,H. EnNsraNoRocnnW. BensouR" supra notel.
o John B. Iverson, The Repr&rctive BialogtolCophens potyphemus, 103 AM. Mrnu Ner. 353-59 (1980).
" J. I,,arry Landers et al., supranote 21.
* l.S. wrignt, wpra note 14.
2e Id.; !. Larry Ianders et aI., supranote 21.
* Joan E. Dierrer, wpra note 5; Joan E. Diemer and C.T. Moore, sapra note 21.
3r Joseph A. Butler and Todd W. Httll, Repoduction of the Tortoire, Crwhrus pob'pfremus, in Northeastern
Florida,30 J. Ilnnpnrorocy 14-18 (1996).
t2 Joan E. Diemer and C. T. Moore, supra note2l.
33 Deborah IM- Epperson and Colleen D- Heise, Nesting od Hatchling kotogt of Gopter Tbrtoixs 1Crqkrus
polyphemus/ in Southern Mississippi, 37 J.Ilrnpsror,ocy 315-324 (2003).
'o Joan E. Diemer and C.T. Moore, .n?ra note 2l; J. Iarry Lan&rs et al., supranote 21.
" J.S- Godley, A Compwison of Gopher Tortoise Populations Relocated onto Reclaimed Pharyhate+nined Srtes in
Florida, in GopnsnToRlolsnRmocarroNsyuposn-nrrkocrnpwcs 43-53 (J. E. Diemeref aI. ds.,Fla- Game
and Frch water Fish Comm'n, Nongame wildlife hogran Technical Report 5, 1989).
'u John B. Iverson, sapra rrtte 26; J. Larry r anders et al., sapra nde 21.
" Joaeph A. Butler and Todd !tr. Hull, snpra note 31.
38 Deborah M. Epperson and Colleen D. Heise, supra n6e33.



Gopher tortoise eggs are whitq nearly spherical and brittle-shelled, with an average

ma:rimum egg diameter of 42-43 mm and an average wet mass of40.9 g.3e Hatching occurs from

August through September. In northeastern Florida, hatchlings emerged from the nest from late

August through early October.* At hatching and about 2448 hours prior to emergence>

hatchlings exhibit ahge external yolk sac.at The external yolk sac is absorbed as the hatctrlings

remain in the nest cayity prior to emergence. After emergence a deep tranwerse groove across

the plastron is visiblg disappearing trilo to three days after emergence as the anterior-posterior

axis ofthe body becomes straight and the plastron flattens.az The gopher tortoise exhibits

temperature-dependent sex determination.a3

Predation on nests and hatchlings is heavy.s kedators include raceoons (Procyon lotor),

grey foxes (Urocyon cinereurgenteus), sfriped skunks (Mephitis mephitis), armadillos (Daryps

nwemcincfns), opossums{Didelphis virginiarusl, coachwhips (Masticophisflagellum), Eastern

indigo snakes (Drymorchon couperi) and various raptors.a5 In fact, most gopher tortoise eggs

' John B. Irmson, mpra nole 26; L Irarty l^anders et al. , supm note 21.
* Josepn A. Butler and Todd W Hull, snpra note 31.
ot T.A. Lirrley ad Henry R Mushinslry, Organic Cowposition od Energt Content of Eggs and Hatchlings of the
Gopher Tortoise, jn Bror,ocvorNorrnAunnrcaNToRro$ss 113-28 (R B. Bury and D. J. Germano, eds.,
National Biotogical Sunrey, Fish and Wildlife Research 13, 1994).
* CenrH. EnNsraNpRocsnW. Bannoug flpra natel.
" RL. Btlrtt|rie et al., Tempraturc4ependent Sex Determinstion md Ilatching Success in the Gopher Tbrtoise
(Gopherus polyphemusl, 2(1) CmrcumN CoNsrnvanoxaxo Broroay ffi8 (f 9%).
* toan E. Dierer, supr6 ffie 5; Ross A. Alfon( Popalation Structure qfCropherus pol5rphemus in Northern
Flarida,14 J. llanpsror.ocv l7"l-82 (1980); Jceph A. Butler and Smtt Sourcll, Survivorship ond hedation of
Hatchling and Yearling Gopher Tortoires, Gopherus polphus, 30 J. Hsnpelorccr 455-58 {1996); I,ota L.
Snitb Survivorship of HatchlingGopherTbrtoisus in Nofth$entral Florida, iz CoNsEIwATIoN,REslonltrIoN,
eNp Mcr{lcsMsvroF Torrorsns exo Tucnis 10043 (1997r.
o5 Joan E. Diem€r, supra Me 5; see als Canrll EnrrwraNn Rocs* W BanBqiR, sr.ga ffiE E; "trohn F Dwglass
and C. E. \44negarner, Prcdators of Eggs andYoung of the GopherTartoise, Crophenrs pollphemus (Reptilia"
Testadines, Testudinidae), in bathern Florida,ll J. HsRpE-rCII-oGv 23G3A $WV; J. Larry fanfus et aI., xtpra
note 21.



never hatch because of predation.tr For example, in South Carolin4 17 of 24 (74 percent) nests

were destroyed over a two-year period.aT In Georgia females are estimated to produce a

successful clutch of eggs (eggs are not destroyed prior to hatching) only once a decadg because

about 90 percent of their nests are destroyed annually.# Hatchling gopher tortoises also are

subjected to high levels of predation in their first year of life. In their first year of life, gopher

tortoises in northem Florida have been estimated to have a mortality rate of 94.2 percent.4e In

central Florida" a study which combined mortality of qggs and hatchlings, found an annual

mortality rate of 92.3 percent.so

Predation ofjuvenile tortoises has been found to be higher in October-November and

April-May than any other two month intsval of the year. Juvenile tortoises are known to bask at

the openings of their burrows more often in the spring and fall of the year than during the zummer

or winter months. When positioned at the mouth ofthe burrow to thermoregulate during the cool

months of the year, juvenile tortoises appear to be quite vulnerable to prdation by avian and

mammatian predators. 5 I

The first years of life are the most critical for the gopher tortoise. If a tortoise grows to a

moderate sizg requiring l0 to 15 years, the chance for survival increases.s2 Life expectancy is

* RscovlnyPLlcI,supranote I at6.
t f.S. Wright, supra note 14.
4 l. I-arry tanOen et al., sapranote 21.
un Ross A. Alford, *pra rcte M.
t Brian W. $ntz et al., Estimating Poputotion Size md Hatchling Martatity o/C4henrs po$phemus, 55 Fr-a
Scrsvnsr 14-19 (1992).
t' Dawn S. tlhlson" Estimates af &tnttvalforJuvenile Gopherlbrtoi,sec Copheruspotypkmus, 25 J.
Ilnnpnrorncv 376:79 (1991); ree also John W. Fi@atrick and GIen E. Woolfenden" Red-tailed Hawk Prcys on
Juvenile Gopher Tortoise,6 FL"A" FIEr-oN,cr. 49 (1973).
5'CtillstrxsR Sr.rarrel.rulernrEAmrMacooNeID,REpRoDgc'flo[.rexoGrownrtl.tRELocATEDeuoRrsroeNr
&pnrnTonnlsps(GoramusnLwaEwusloNRrcr"erunoPnospnarr-unrnnl-aNps at ? @a. Inst. of Phosphate
Ites. Project No. 93{3-f05R, 2ml).



estimated at 40-60 yearst and may extend to 80-100 years.t* Growth annuli on sc-utes become

worn at 2040 years, making age determination imprecise.ss

R Fon,a,cnvcANDDIET

The gopher tortoise is the primary grazer in its xeric habitats.s6 In general, feeding is

restricted to within 50 m of the burrow.57 Gopher tortoises feed primarily on broadleaf grasses,

wiregrass, grass-like asterg legumeq and fruits, including blackberry (Rubus caneifolius),

flatwoods plwn(Prumsumbellata), blueberry (Vaccinium spp.), maypop (Passifloraincumn)

and hawthorn (Cranegus spp.).tt Tortoises generally ingest fruits of plants in the same

proportions in which the plants occur immediately around active burrows.re Wiregrass (Aristida

strien) is often considered an important food plant and is a common member ofthe longleaf-

scrub oak community.60 Regardless ofthe specific plants available for forage, the *grasses, grass-

like plants and legumes are the most important food plants and evidently determine carrying

capaaty."6r

t' Joan E. Dierer, supra note 5; J. Larry Landers, supra note 20.
5a J. Larry Landers et al., supra note 21.
tt REcovEnyPtAN, supra note I at 5.
tu J. Larry l^anderq sapra rr/re20.
tt Joan E. Diemer, snrpra note 5.
58 Jarnes A. Garner and J. Larry Landerq Foods md Habitd of the Gopher Tbrtois in fuattwvstern Geotgia, in
35 PRocEEDNcS ornuAxNuerCor.nunrNcs Sotmrna^srsRNAssoqanoxFlsuWnourrAcrxcm.s l2O-34
(l98f X Iaurie A. tvldonald and Henry R tUusningry, Foraging kalag of the Gopher Tbrtoise, Gopherus
polyphemus, in a Sandhill Habitat,44 HEnrsrotoclca34s-3s3 (1988).
5e Roger D. Birlrhd,et al., Patterns of Folivory and Seed Ingestion by GopherTbrtoises @uspolyphusl
in a Soatheastern Pine Savoua,154(l) Au.lvfiu,. NAT. 143-51.
@ RncovEnyPtaN, snpra note 1 at 6.
61 James A. Garner and J. L,arry Ianden, $pra rrtte 58.
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One study ofjuvenile gopher tortoises found juveniles to eat 26 plant gmera.u' This same

study found that plants of 16 genera were selected positively, while the most abundant plant genus

along the foraging paths, Aristidfl, was selected Othergrasses (Pmceaelwere

consumed mostly during the cool months when forbs, several of which were selected positively,

were in decline. Grasses mostly were eaten in proportion to their availability. Juvenile gopher

tortoises foraged only for brief time periods and traveled short distances during a foraging

excursion.

G' Holre Rlxcrnxo Movnmnnr

Gopher tortoise individuals uzually maintain a well-defind home, or activity, range. While

activity ranges have been found to be larger thari 6 hectares (ha),ut most are much smaller. Male

activity ranges generally are larger than those of females.* For example, one study of a large,

contiguous area ofhabitat in Georgi4 found the mean annual home range size of females was

0.4*0.08 ha (range: O-3.4 ha) and that of males was 1.1*0.13 ha (range: 0-4.8 h.).ut Home

ranges are generally larger in the summer months than in other seasons.* However, since home

range size is inversely correlated with the amount of herbaceous ground cover, home ranges may

vary depending on the quallty ofthe habitat.6T

62 Henry R Mushinsky et aI., Diet and Dietry Prefercnces of the Juvenile Gopher Tbrtoise (Cryhenrs
polyphemus/, 59 }lrnrrrorocrca 475-83 (2003).
ut John F. Douglass, sztpra nde23.
s \ilafter Arffenberg ad John B. Iversorq Demography of Tenestrial Turtles,ln Turrus: PsRspEcrrvEs AND
RnssARcH 54169 (M. Ilarless and H. Morlock, eds., 1979); W. Allen McRae et al.,Movernent Patterns and Home
Range af the Gopher Tbrtoise, fO6 AM. I{u>r-. Ncr. 165-79 {19Sf); Joan E. Dim4 Home Range std Movenents
of the Tbrtoise Crophenrs polyphemus in Northern Florida,26 I Hrnprrolocy f 58-65 (1992);Rdem B. Smith et
aI." Hame Range Chsrcteristics of Radiotagged Gofirer Tortoises on Kennedy Space Center Florida,2(3\
Chlonian Cnnservation d Biologr 358{2 (1997): Jeannfure O. Eubanks et aI-, Patterns of Movement and
Bunow Use in a Popttlation of Gopher Tbrtoises (Gopherus polyphemusl, 59 llsRpsroltcrcA 3ll-21 QM3).
ut Jeannine O. Eubanks et al.,sapranote 64.
6 See, e.g., Jeannine O. Eubnls et al., supra note 64-
ut Joan E. Dieref supra note64; Henry R Mushinslry ad Earl D. Mc{oy, supra note 13.
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The home ranges ofjuveniles are much smaller than those of aduhs, 0.36 ha or less.6 In

northern Florida, mean home range of hatchlings during the active penod was 363 mt, the mean

annual range of individuals surviving a year was 2032 m2, and their mean total range after about

two yea$ was 2554+1382trl?.6e

In the Georgia study of gopher tortoise movementg fernales traveled a mean distance of

54.0+3.36 m per move and males traveled a mean distance of 85.2+1.73 m per move. The longest

distance between subsequent tracking locations was 592 m by a female tortoise and 638 m by a

male tortoise.to In northern Florida" the calculated mean moved distance from and between

burrows was 37.0 m for aduh females and 79.0 m for adult males.Tt For juveniles, mean moved

distance has been found to be 16.0 m in northern Florida.z

A study of a Georgia population of tortoises found a mean feeding radius of 13.0 m for

adults with 95 percent of all feeding activity took place within 30 m of the burrow being used.R

Juveniles have been found to travel only short distances from their burrows during foraging.Ta

Gopher tortoises excavate burrows, averagiqg 4.5 m in length and?m in depth.?r A

study in northern Florida found that adult male tortoises use an average of 5.5 burrows and adult

female tortoises use2.7 burrows per activity season.tu In Georgia males tortoises have bwn

6 W. Allen McRae et aI., xtpra note 64; Terry J. Doonan and I. Jack S/totrt. Efects of Gopher Tbrtoise (l3opherus
polyphemus/ Body Size on Buno* Stnrctvrc,l3l Au. N{tot . Nar. 273-80 (199a); Joan E. Diemer, supra ffis 64.
* Jqh A Butler et at., l949.S. Movements and Home Rorye of Hatchling od Yerting Gapher Tortoises,
Gophents polyphemus, l(3) CrnomaN CoxsunvArroN aNn Btor,ocy f73 -80 (1995).
to Jeannine O. Eubanls et al., supra note 64.
tt JoanE. Diernel wpranote64.
72 Id.

t'W Allen McRae et al., supra note 64.
to Henry R Mushinsky et al., supra note 62.
tt Joan E. Dierrer, flprq note 5; Joan E. Diemer, supra note 12.
tu Joan E. Diemer, supra nole 64.
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found to use a mean of a mean of l0.G*O.53 burrows (range: Z-22, and femates used 5.2fl.32

(range: 1-13) burrows, during a l3-month study period.T Use ofindividual burrows by several

tortoises at different times and occupation of individual burrows by two tortoises at the same time

has also ben documented.n The average number ofburrows used by juvenile tortoises has found

to be much less, 1.1 by 0-l-year-olds,2.2 by 2-year-olds and 1.7 by 4-S-yan-olds in a southern

Gmrgia population.D

Despite generally staying relatively close to active burrows, gopher tortoises sometimes

make long distance movements. In Georgi4 trvo adult males dispersed 1.2 km and 1.5 km

(straight-line distance to final known location).s As emigrating subadultg radio-tagged tortoises

have been dwumented to emigrate 0.74 km.tl fuveniles also may make long distance movements

following some qpe of disturbance to the resident burrow.e However, in lvfississipp! 7

hatchlings surviving 4l-736 days dispersed a mean of 13&160 m (range: 1?.5 to 458 m) from

their nest.E3

The gopher tortoise Recovery PIan defined a "colonS/' of tortoises as "three or more

active adult burrows... within 300 feet of each other."e This concept was thought to distinguish

groups of interacting individuals from other srch isolates, However, given the dispersal distances

of 1.2 km and 1.5 km documentd on high-quality habitat, nomadic or emigration movements

7? Jeannirrc O. Eubanks et aI., sapra note 64.
78 Rebcca B. Smith et al., supranote 64.
te W. Allen McRae et al., ntpra note 64.
*o Jeannine O. Euhnks et al., xtpranote 64.
tt Jmn E. Diemeq supra aote 64.
E2 See id

* Deborah M. Epperson ard Colleen D. Heise, supra rpte33.
Ea RrcovEny PLAtt, sapra note I at 16.
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may unite populations over fairly large distances.Ei Thug it seems untikety that fwo locations

separated by less than several kilometers of suitable habitat would represent independent colonies

over an extended period of time.

H. SocHr,SrnuctnRn

Gopher tortoises have a welldeveloped social structure, courtship, and tenitorial

combat.s When males confront each other, there is usually some manifestation of dominance or

submissive behavioq with a dominance hierarchy in males based onsizn.n In dense populationq

smaller males are found around the colony's periphery rather than in the middlg close to the

breeding femaleq as is the case with larger males.

L RELAnoNsItrTo OTIIER Sppclus

Gopher tortoise burrows not only protect tortoises from extreme temperatures,

desiccation and prdatorq but also provide habitat or refuge for over 360 other species.ffi These

include many imperiled specieq zuch as the Eastern indigo snake (Drymachon corais canpri),e

gopher frog(Raw capito),e Florida mouse (Pdotttysfloriduns),et Florida pine snake

(Pituophis melqtoleucusrmtgitus),e burrowing owls{Athene ,e as well as slarnks,

E5 Jeannine O. Euhnks et al., supra note 64.
86 RscovEnYPLAN, sapra note I at 5 citingWabrAufrenberg; sapra ffie24, John F. Oorglass, lv{ating Sygenn of
the GopherTonoi* (Gopherus polyphemus) in Southern Florid^(1976) (urybli$edMS. thesis, Univ. SourhFL,
Tampa); W. Allen McRre et al., nrytra note 64. ,9e dismssion sttpraPafttr.E for a brief descripion of th
mrtship behavior.
87 Id. citing W. Allen McRae et al., ntprande 64.
s Dale R Jackson ad Eric G Milshey, Fqma of Gapher Tbrtaise Banouys @a. Ganre ad Freshwater Fish
Cnmm'n, Nongann Wildlife hogram Tech. Rep. 5, 1989).
s Listed as a threatened spies by the FWS ad the Smres of Flori&, Cnoryira ad errlangerd by the State of
South Carolina
s Listed as a rycies of ry@ial oonern by the Sate of Florida ad edangered by the State of South Carolina.
er Listed as a spocie of special conern by the State of Florida
% LisCed as a speies of speciat onern by the $ates of Florida ard South Carolina.
e Listed as a species of special oonern by the State of Florida.
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opos$rms, rabbitq quail, armadillos, snakeq lizards, frogs, toads and many invertebrates. Many

of these commensals use tortoise burrows to escape predators, adverse weather conditions, and

fire; some cannot exist without the burrows. Furthermorg the mound of sand deposited at the

mouth of a burrow during its construction disrupts vegetation and affects the

understory community in a way that may promote high plant species richness.q Thus, gopher

tortoises arc truty a keystone species.e5

IIL Sreruronv Rrqurnmmnrs AND lTnvrous ADMTMSTRATTyE Acrrons

A- I;srn*c

Speciestr are not protected under the ESAuntil they are formally listed under the Act. 50

C.F.R. $$ 17.ll, lT.l2. A species is listed under the ESA due to any one of the following factors:

(A) the present or threatened destruction, modification, or curtailment of its
habitat and range;

@) overutilization for commercial, recreational, scientific, or educational
purposes;

(C) disease or predation;

@) the inldequacy of existing regulatory mechanisms; or

(E) other natural or manmade factors atrecting its continued existence.

16 u.s.C. $ ls33(a)(l).

no S.A. Kaczor and David C. IlartnetL Gopher Tbrtoise /Gophenrs potyphemus/ Effects on Soits md Vegetation in
a Florido Sondhill Comntunity,123 A^^r.lvIu Ner- lm-f ll (f990); Sharon M Hermann" Snail-scale
Distarbances in Longleaf Pine Forests, rn TlcloNcrlnrPnwEcosysrEM: Ecoroev, RrsroRAtrroNAND
MaNacnMr,NT: Pnoc. l8r'nThu.TlltrERsFREEcorocyCoNn 265-74 (S.M Hermann d", 1993).
* S""o e.g-, CtaigGnyer and M.A. Bailey, Amfiribians ud Reptiles of Longleaf Pine Communitieq in. Tnr
LoNcrrapPnrsEmsvsrglvr Eeorccv,RnsrcrurroNelrnMeN*crMtNT:Pnoc. l8mTeuTnmnnsFlnrEcanocy
CoNr. 139-58 (S.M. Hermann d., 1993).
* Under the ESA, the term sp€cies *includes atry $frsfies 6f fish or wildlife or plants, and any disthct
population ofrrert6rate fish or wildlife which interbrds wbn rnature." 16 U.S.C. g 1532(16).
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Species are listed under the ESA as either threatened or endangered. Under the Act,

endangered species "'tneans any species which is in danger of extinction throughout all or a

significant portion of its range." 16 U.S.C. $ 1532(6). Athreatend species omeans any species

which is likely to become an endangered species within the foreseeable future throughout all or a

significant portion of its range." 16 U.S.C. $ 1532(20).

The western population of the gopher tortoise was listed as a threatened species on July 7,

1987. 52 Fed. Reg. 25,376 (July 7, 1987). The only justification for not listing the gopher

tortoise over its entire range was a lack of data.

Although the same threats are impacting the species rangewide, there are
insufrcient datato supprt listing populations east ofthe Tombigbee and Mobile
Rivers in Alabama. Eastern populations will remain in category 2 of the Candidate
List until data show that these populations warrant listing or that they should be
dropped from consideration.

Id at25,377.

Unforhrnately, the data now shows that listing the eastern populations of the gopher

tortoise as threatened is now warrantd. As this petition demonstrates, the eastern populations of

the gopher tortoise have continued to decline, suffered further habitat loss, dqgradation and

fragmentation, and the gopher tortoise should now be tisted as a threatened species throughout its

entire range.

B. Cnrrrcar-HmrurDnsrcxlttolr

For species listed after October 13,1982, the Secretary must designate critical habitat for

a species at the time that it is listed as threatened or endangered. 16 U.S.C. g 1533(a[3XA).

However, the Secretary has the discretion to refrain from designating critical habitat if zuch

designation is deemed "not prudent- or "not determinabl{. Id $g 1533(bX2), (bX6XC)(ii). As

defined under the ESA:
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The term *critical habitat'' for a threatened or endangered species rr€ons-

(D the specific areas within the geographical area occupied by
the species, at the time it is listed in accordance with the provisions
of section 4 ofthis Act, on which are found those physical or
biological features (t) essential to the conservation ofthe spmies
artd (ID which may require special management consideratiorx or
protection; and

(iD specific areasoutside the geographical area occupied bythe
species at the time it is listed in accordance with the provisions of
section 4 ofthis Act, upon a determination by the Smretary that
such areas are essential for the conservation ofthe species

16 u.s.c. $ r532(5xA).

The ESAprovides for limited circumstances when critical habitat designations are not

required. These exceptions were intended to provide the Secretary with emergency means of

avoiding negative treatment ofthe ESA. Congress aszumed that in most casss critical habitat

designation would be beneficial to listed species. Thus, critical habitat designation is meant to be

the nornr, but it has become the exception. As the Tenth Circuit has stated,

The root ofthe problem lies in the FWS's long held policy position that CHDs are
unhelpful, duplicative, and unnecessary. Between April 19% and July 1999, more
than 250 species had been listed purzuant to the ESA" yet CHDs had been made
for only two. S. Rep. No. 106-126, atz (1999). Further, while we have held that
making a CIID is rnandatory once a species is listed, Forest Guardians v. Babbitt,
l74F.3d I178, 1186 (lfth Cir. 1999), the FWS has typically put offdoing so until
forced to do so by court order. S. Rep. No. I0GI26, at2 (1999).

New Mexico Cattle Gra+'er bz{.ssh v. FW5,2488.3d1277,1283 (10thCir. 2001).

"Not prudent"'findings are more conrmon than "not determinabld'findings. Regulations

implementing the ESA set out two situations in which critical habitat designations may be found

to be not prudent. The first is when *ftlhe species is threatened by taking or other human activity,

and identification of critical habitat can be expectd to increase the dqgree of such threat to the

species." 50 C.F.R. $ a2a.n@)(lxr). In other wordq when critical habitat designation would

provide poachers and vandals with easy acc€ss to a species'habitatq resrlting in an actual
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increased risk of extinction for the specieq F"ltrS is not required to designate critical habitat.

While this may have been the case for the western population of the gopher tortoise, increased

risk is simply not apparent for most species. This would be the case for the eastern populations of

the gopher tortoise h:cause the location of many-if not most---of the remaining gopher tortoise

colonies is readily available inAlabama, Georgia, Florida and South Carolina. Thus, critical

habitat designation would not grve any increased knowledge to those individuals who would seek

to poach or otherwise take gopher tortoises.

The second situation in which the regulations state that critical habitat designation may be

not prudent is when *[s]uch designation of critical habitat would not be beneficial to the sp@ies."

50 C.F.R. $  Za.n$)(lXt). However, "[n]either the Act nor the implementing regulations

sanctions nondesignation of habitat when designation would be merely less beneficial to the

species." Natural Resource Defense Council v. DOI, 113 F.3d 1721, ll27 (gil'Cir. 1997). As this

petition demonstrates, habitat loss and degradation is a key factor in the decline of the gopher

tortoise, and critical habitat designation would therefore clearly benefit this species.

When FWS finds that critical habitat designation would not benefit listed species, it often

claims that the adverse modification prohibition in Section 7 ofthe ESAwould not provide

greater protection than the jeopardy standard, with its consultation requirement. This reasoning

completely disregards the actual construction ofthe ESA.e7 Critical habitat designation was

added to the ESAs mandates precisely because it does provide more protection than mere listing

ofthe species.

Additionally, the Fifth Circuit held that HilS's reasoning equating jeopardy to adverse

modification in its regulations was invalid-
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[T]he Services' evaluation of the merits of critical habitat designation was
premised on the view that jeopardy consultation was "fuilctionally equivalent" to
conzultation under the destruction/adverse modification standard. This position
was based on the fact that 50 C.F.R. g 402.02 defined both standards in terms of
survival and recovery. As we have concluded that the regulatory definition of the
destruction/adverse modification standard is flawed, this *functional equivalence"
argument is untenable.

Siena CIub u FWS,245 F.3d 434, 445 (56 Cir. ZAOD (citations omitted).

It is important that critical habitat petitions not tre neglected. Instead, FWS has relegated

critical habitat petitions to its lowest priority. rrlfhile other EsApetition actions such as listing are

vital for species to receive protection under the ESA some scientists argue that the benefits of

listing may be nominal at best without the protection of critical habitat. ln Siena Clab u. FVS,

the Fifth Circuit discusd how critical habitat strengthens the protection granted to a listed

species.

Critical habitat designation primarily benefits listed species through the ESA's
consultation mechanism. Section l(ap) ofthe statute requires federal agencies to
consult with the Secretary to'tnzure that any action authorizd, funded or carried
out by such agency... is not likely to jeopardize the continud edstence of any
endangered species or threatened species or resrlt in the destruction or adverse
modification" of that species's critical habitat. Thus, rqgardless of whether critical
habitat is designated, an qgency must consrlt with the Secretary where an action
will'Jeopardize the continued existence" of a sp*ies. If critical habitat has been
designated, the statute imposes an additional consultation where an
action will reult in the "destmction or adverse modification" of critical habitat.

245 F.3d at 439 (citation omitted).

An important justification for this additional protection is that the detrimental effects of

proposed actions on species are not always appaxent at the onset. Section 7 consultation

requirements and tanre prohibitions offer spcific protectiong bw they are limited in scope. For

example, nRiverside lrrigation Dist. u. Arfuews,758F.zd 508 (10tr Cir. 1985), dwelopers

Y &e, e.g., Sraxrrrnn ENv'r, L. Soc'g TIn ENoaxcrnsD SpEcEs Acr Hexomor (2m).
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applied for a permit to deposit dredge materials upstream from the designated critical habitat of

the endangered whooping crane- TheArmy Corps ofEngineers, the agency responsible for

permitting found that the proposed action would adversely modify the critical habitat and place

the species in jeopardy. The dredging and deposit itselfwere not found to pose an actual risk to

the critical habitat and the developer sued for the permit. However, the Corps had found that the

dam itselt, which did not require a permit, would have presented a threat to the endangered

species. Consequently, the dredge fill permit was not granted. The court found that the ESA

required the Corps to investigate all possible effects of the development, both direct and indirect.

Id at 512-13. Critical habitat designation thus makes the ESAa multi-layoed and comprehensive

protective device. Without criticd habitat designatioq consultation would not address adverse

modification of essential habitat. Thus, the FWS would not be requird to srggest "reasonable

and prudent alternatives" to the proposed action.

Protection associatod qith critical habitat designation is not analogous to the protection of

ffierally lands zuch as national parks or monuments. When criticat habitat is designated, the land

itself is not given blanket protection. Rather, the sole purpose of designation is to protect

endangered species that are endemic to the area. To invoke the protection of a critical habitat

designatiorl one must first prove adverse habitat modification. The standard to prove adverse

habitat modification is quite high. *Habitat modification or degradation alone is not enough.

There must be some proof of 'the critical link between habitat modification and rnjury to the

sp@ecies'n'for an activity to be restricted on land designated as criticat habitat. Palilsu Hawaii

Deptof HumanResources,649F. Supp. 1070, rc77 (D.tlaw. 1996).
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C. PnorrcrroN Fn.oM JEoPARI}Y THRoUGH CoNsur,IIrroFI

As previously stated, the ESAs consultation requirement is another important protective

measure of the Act. In order to limit governme,lrt activity in areas sensitive to listed species, the

Act provides that

[e]ach Federal agency shall, in consultation with and with the assistance of the
Secretarlr, insure that any action authorized, funded, or carried out by such
agency... is not likely to jeopardize the continued existence of any endangered
species or threatened species or result in the destruction or adverse modification of
habitat of such species which is determined by the Swretary... to be critical.

16 U.S.C. $ 1536(a)(2). If an agency determines that a proposed action may affect a listed

species, that 4gency must engage in formal consultation with the FWS. 50 C.F.R. $ 402.14. As

part of consultatior\ tlre FWS must provide that agency with a biological opinion explaining how

the proposed action will afu the species or its habitx. If the FWS determines that the proposed

action will jeopardize the continued existence of a listed species or result in the destruction or

adverse modification of critical habita! the biological opinion must suggest any'reasonable and

prudent alternatives" that fie FWS believes will avoid jeopardy or adverse modification. 16

u.s.c. $ ls36ox3xA).

Alternatively, ifthe biological opinion concludes that the agency action will not result in

jeopardy or adverse modification, or if it offers reasonable and prudent alternatives to avoid those

consequenceg the FWS must provide the agency with a unitten staternent (known as an

*Incidental Take Statement'') that specifies the "impact of nrch incidentat taking on the species,"

any "reasonable and pmdent measures that the FWS] considers necessary or appropriate to

minimize such impact," and sets forth "the term$ and conditions... that must be complied with by

the Federal agency... to implement" those rneasures. 16 U.S.C. g 1536OX4).
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Besides providing additional protection to listed species, critical habitat designation gives

government and private parties fair warning of a listed species'presencs when activities are

proposed. This is a valuable resource that gives federal 4gencies, industry conservation groups,

and the interested public confirmation of Section 7 risk. *Critical habitat designation provides

informational benefits to the publig state and local governments, and scientific organizations."

Sierra Club u FWS, 245 F.3d at 446.

D. hommIoNsoNTAKE

In addition to the habitat protection measures of the ESA Congress also included

protective measures for individuals of listed species. Thus, it is unlawful for any person to *take"

a listed species. 16 U.S.C. $ 1538(a[l]. Under the ESA *[t]he term 'take'means to harass,

harrg pursue, hunt, shoot, wound, kill, trap, capfure, or collect, or to attempt to engqge in any

such conduct." Id $ 1532(tB). FWS regulations defined "harm" to mean "an act which actually

kills or injures wildlife. Such act may include significant habitat modification or degradation

where it actually kills or injures leildlife by significantly impairing essential behavioral patterns,

including breeding, feeding or sheltering." 50 C.F.R. g 17.3.

As recognized in the 1987 listing rulg "[t]aking gcpher tortoises for sale or use as fuod or

pets has also had a serious effect on some populations." 52Fed. Reg. at25,376. While

protections for individual gopher tortoises from direct harm and killi"g is vital, habitat protwtion

is also very important for the gopher tortoise's survival. Critical habitat designation would

provide a means by which the FWS could curtail many of these impacts on gopher tortoise

habitat.
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E. Rncovsny Pr,Am{n{c

Another major protective measre of the ESAis recoyery plans. When a species is

listed, the FWS must "develop and implement plans... for the conservation and zurvival' of the

species. 16 U.S.C. $ 1533(t(l). The first recovery plan for the western population of the gopher

tortoise was approved by FWS on December 26, l9g1.% "The two objwtives of this plan consist

of an immediate objective which is prevention ofthe listed population from becoming endangered

and a long-term objective which is delisting."ry

IV. Srerus ehrD TRENDS oF TIIE Elsrnnx Porw^rrloN oF THE GopHER
TonrorsB

The decreasing trend of the eastern population ofthe gopher tortoise is closely correlated

with habitat loss, degradation and fragmentation. Between 1900 and 2WA, the human

populations of the states containing gopher tortoises increased from 8,855,858 to 39,941,577

peoplg a 351 percent increase.tm While in some states, most of the human population growth has

occurred in corrnties outside the historic range of the gopher tortoise, growth in areas currently

occupied by gopher tortoises has also ben tremendous. Overall, counties in the six states in the

entire range ofthe gopher tortoise have seen human population increases from 1,657,402 to

19,238,814 people between 1900 and 2000, an increase of 1061 percent. Human population

growth in the counties wpprting the eastern population ofthe gopher tortoise has been much

more significant than those counties in the western population of the tortoise. ,See Tables I and2.

* RecovEny Prew sapra note 1.
e Id" atExecutive Summary.
rm The stats are Alabama Florida Georgi4 Lordsiana Mssissippi and South Carclina. Population numbers
calculated using information from the U.S. Census Bureau. http:iiul.u-.censns.gor.
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Table 1. Human ppulation .change in the counties wtthin the rarge of the eastem population of the
gopher tortoise, 1 900'2000.'''

1900 20m Percentchanqe
Alabama
Florkla
Georgia
South Carclina

103,553 306,095
528,il2 15,982,378
508,091 1,424,2fi
138.482 33{t,504

196%
2924o/o

102%
139%

1,27E,668 17,843,m3 1280%

Table 2. Human population change in the counties within the nange of the !resfern population of the
gopher tortoise, 1 d0d2000. lu

1900 Perennt chanoe
Alabama
Louisiana
Mississippi

73,874
40,588

N,272

417,940
335,7E2
841,889

466.�6
727%
21vh

37E,7U 1,595,611 32104

Recent range-wide population estimates are not readily available for the gopher tortoise.

Based on the accessible population data, some ofwhich is more than two decades old, there are

l,674,034tortoises throughout the entire range ofthe epecies, arrd l,&g,g03 in the eastern

ppulation. Jbe Table 3.

lor Thq counties within the range of the eastern poputafion of the gopher tortoise are as follos6:

Alabama: Batdrriq Corcuh, Covingloa Escambia Rusell andGenwa
Florida: all 6? counties
Georgia: Appling e*inmn, Elakel B€fii€m, Brantley, Bryaq Catmrn, Cadls, Charlton, Chathem, Clay,

Colquitt, Crisp, Fffngharq Emanrrcl, Evans, Glyn& Grady, Irwi4 JdDalriq Ianier, Laureng Lee,
Liberty, Long Lowdeq Mclntoslr, Mill€r, Montgonrery, Pierce, Scrreven" Serninote, Tattnall, Taylor,
Tmm@ Ware, Whyng Wbler and Wilcox

Distribution by'counh from NatureSene- http:/llr.u.natureserce.org: humn population numbers calculated using
infornration from the U. S. Cennrs Bureau. http : //*'n'l'. censu s. gor'.
1@ The counties within the range of the western population of the gopher tortoise are as follows:

Alabama: Mobile and Washington
Louisiana: St. Tannmany, Tangipah and Washinglon Parishes
Missisippi: Clarke, C-ovingloa Forr€st, Creorgs, Greene, I{anoodl tlanison, Jackson, Jaqler, Jetrerson Davis,

Jones, Iamar, I-auderdalg Marion, Peart River, Perry, Stong andWayne

Distribtrtion [' counS'from NatureSene. http:l/.nl r'.natureserce.org: human populatiron numbers calculated using
information from the U.S. Census Bureau. htto.//lulr'.census. go\'.
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Table 3. Most recent number of estimated gophertortoises.

Numhr of Tortoises ilumber of Mature
Tortoises{6

Alabama 482,U8
763.7U
400,000

3,271

193,139
305,513
160,0m

1,308

Floridal6
Georoial6
South'Carolinalm
Eastem Population 1,849,903 659,960

Number of Maturc Tortoises
Alabama
Louisianalc
Mississipdllo

12,900
0

11.231
tAlestem Population 4,131

V. Tnn ESTERN PoputarroN oFTrrE GopnnnTonrorsEWARRANrs
LIsnxc es n Trrnn^lrnxBD SpECIF^s

Save Our Big Scrub, Inc. here,by petitions to list the eastern population of the gopher

tortoise as a threatened species under the ESA. Existing data suggests that the eastern population

of the gopher tortoise'ls likely ts become an endangered species within the foreseeable future

throughout all or a significant prtion ofits range." 16 U.S.C. $ 1532(20). The eastern

population of the gopher tortoise warrants listing as threatened primarily due to "the present or

threatened destruction, modificatiorl or curtailment of its habitat or range." /d at $

103 Number of adult individuals calculated as 40olo of tlre total population. Sbs Joan E. Diemer, sapra rdre64.
rs DnlnEtM. SpnrmssxoDaxW. Sprarcu, SurssaxoDr$TRrBrmoxoFrrn&*unTorronn(Goraanw
NLYPHEMW) w SotmrrnNAl.esAl''te(Fiml Report Work @r No. 4, Contract l4-164009-f546, Ala. Coop. Fish
& Wildlife Res. Unit, 1986).
16 Ff,onrDeFrsu & Wlruxs Coxssnvril:lc{ Co*fftflssror (*FWC-), Bror.ocrcAl Surus Rsporr Gopurn
Tonrolss (Gophents polyphenns) (200 f ).
rG No actual estimate available. See id,
tt J.s. wigttq sapra r.ote 14.
16 RenLohoefererandLynnelohreie4Tk Staus of Gopheras plltphemts@gdinifu, fesnUinidre) U&$tof
the Tombiglee and Mdile Rivers (Report presnted in ooqiunction with a pCIition to list the gqher tortoise urest
of tkTombig@ and Mobile rivers as sn endanger€d species without critical habitat, l9S4).
t@ Id.

tto Id.
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1533(a)(l)(A). However, all five statutory criteria are implicared in the need for listing the

eastern population of the gopher tortoise as threatened: "overutilization for commercial,

recreational, scientific, or educational purposeq" 'disease or predatiorq" "the inadequacy of

existing regulatory mechanisms" and "other natural or manmade factors atrecting its continued

existenc€." Id at $ 1533(a)(lXB)-(E).

A. TIm Pnrsnnt oRTIREATENED DnsmucrroN, MoDIFIcATToN, oR
Cuntrn"rc,xr or lrs HABrrAr oR RAtacE

The area of urban lands in the states in the gopher tortoises range has also increasd

dramatically. Over the entire range ofthe gopher tortoise, land in urban areas has increased from

approximately 1.8 million acres to 11.3 million acres between 1945 and 1997, an increase of more

than 534 percent.tll As with population grolvth the increase has been more dramatic within the

range of the eastern population of the gopher tortoise, where land in urban uses increasd by

approximatery ffi4 percent, compared to the western poprlation ofthe tortoise, where land in

urban use increased 483 percent . See Fig. l.

rtl Compild ftom data &om the U.S. Department of Agriorlture (USOAI Economic Research Service. EcoNonarc
Rrsr--rncn Senrrcr. lfrroRL-rNoUsrs (19%) < http:/lru'r'.ers.uscla.govldata/sdp/r'ies.asp?f:land/89003F:
Marlow \,tstefty and Kenneth S. Knrpa, Major Uses of Land in the United States, /997 (Resource Economics
Division, EconomicResearch Senrice, Sar Buil. No. 973, Z0Ol).
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Figurc 1. Land in urban areas, 194$1992.

--a- Sqilhcarolira

"-r- Georgia

Florida

' Alabdna

--*- Misstssippi

--a- Loriga&t

Besides direct conversion to urban land useg gopher tortoise habitat has been impacted by

dramatic changes in land management in the last 50 years. Betwe€n 1952 wtd lg99,natural pine

habitat dwlined by more than 6l prcent in the states in the range ofthe eastern population of the

gopher tortoise, while the decline has been 41 percent in the range ofthe western population of

the tortoise. Jbe Tables 4 and 5. The loss ofnatural pine stands was accompanied by extensive

conversion to pine ptantations, which have extremely limitd use to gopher tortoises. Across the

entire range ofthe gopher tortoise, the amount ofpine plantations increased from 1.4 million

acres in 1952 to nearly 22 rrnlhon acres in 1999, an increase of more than 1400 perc€nt. See

Tables 6 and 7.
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Table 4. Arca of natural pine (thousand acres) within the states in the rarpe of the eastem population of
gopher tortoise, 1 952-1 999.112

1952 1999 fuicent change
Alabama
Florida
Georgia
South Carolina

6,672
10,311
13,260

4,015
2,il7
4,570

-39.8%
-75.30o,
-65.547o
-51-65%5.888 2.U7

36,t31 13,979 $r.31%

Table 5. Area of natural pine-(thousard acres) within the slatc in the nange of the tves{em popdation of
gophertortoise, 19

1952 ts9 Percent change
Alabama
Louisiana
Mississippi

6,672
4,625
5.147

4,015
2,837
2,788

-39.82%
-38.66%
45.83%

76,414 9,64{l 41.38%

Table 6. Area of fine plantations (thousand acres) wtthin the sfiates in the nange of the eastem poprlation
of gopher tortoise, 1 952-1 999.114 

-

1952 l99g Percertchange
Alabama
Florida
Geotgia
South Camlina

165
nI
357
233

3,432
4,627
6,070
2.672

1980.00%
r490.03%
16m.28%
1046-7896

1,1!f6 t6,8lx 1w6.21%

Table 7, Arca cif pine flantatioqg $housand acres) yyihin the *tes in the rarge of the rrestem pogdatlon
of gopher tortoise,

Alabama
Louisiana
Mississippi

165
103
2U

3,432
2,1ff,
2,980

1980.m%
1997.0996
9/.2.25%

552 8,552 1{d;9.2E%

t t' Roger C. C-onner and Andrew !. Hafi*ll, Fotest Arca and Conditions, in So.mcnN FonrsrREsff.IRCE
AssrssMs$r 35742, Thble 16.8 @.N. Wearand J.G Greis eds.,2002).
ttt 

Id

114 Id.

trt Id.
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Human population growth in the states in the range of the eastern population of the

gopher tortoise is projected to continue into the future. tsy 202l,the populations ofthese states

are expected to increase by 24 perc€nt, or an additional 7.8 million people. SeeTable 8. By

z}zl,natural pine forests are expted to disappear from all commercial forest land in Florida.116

Although the other states in the range of the eastern population of the gopher tortoise may not

o<prience the dramatic growh that Florida has seen over the last 50 y@rs, the prospects for loss

of natural pine forests significant In 2000, natural pine made up 11 percent of the forest

industry's land holdings throughout the Southern United States; by 2O2O, only 2 percent of the

forest industry's land holdings will be in natural pitr".ttt The same is true for non-industrial

private forest C'NIPF") owners. In 20m, natural pine consisted of 14 prcent ofNIPF land

holdings, whereas only 10 percent will be in natural pine in 2020. The amount of planted pine

over this same period is projected to increase from 63 percent to 8l percent ofthe forest

industry's holdings and from 10 to 14 percent oftheNIPF owners'holdings. The growing share

ofplanted pine will also accompanied by more intensive management.rrs

These dire projections led the Florida Fish and lilildlife Conservation Commission

('FWC') to conclude that "[i]t may be inevitable that gopher tortoises will be largely eliminated

from private lands in Florida within the next 3 generations, which would represent affi-65o/o

decline oftortoise habitat. We anticipate similar losses in the other range states."rre

116 Rrndy S. Kautz, Land Use and Innd Cover fiends in Florida 1g3Gl9g5,6l IiLc" Scmlrnsr l7l-87 (199S).
ttt Jmmk P. Siry Intensive Timber Management Practices, in SounrgRXFoREsrREsGtRcEAssEssr,sNr 32740,
335 (D.N. Wbar end J.G Greis eds., 2m2). The Southem United $ates inclufu the Southeast Region (Florida,
Georgi4 North Carolina South Carolim ad\frgini4 adtb Sqth{entralRegbn (etananae*ansas,
Kentucky, LouisiaoA Mississippi, OHanoma Tmlrc and Te:ms).
l l8 

Id

rle FWC supranote 105 at 5.
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Table E. Proieded human pputation charqe in the states within the rarqe of the eastem population of
the gopher tortoise, 200G2b2'5. 120

axlo 2025 Percentchange
Alabama
Florida
Geoqia
South Carclina

4,M7,100 5,224,W
15,982,378 20,710,000
9,196,453 9,869,000
4.012.912 4,645,{n0

17olo
30%
21%
16%

32,629,943 40,450,025 24%

This habitat loss and conversion, combined with the tremendous number of roads

throughout tlre Southeast, causes habitat fragmentatiorq which accentuates the impacts of habitat

loss. 52 Fed. Reg. 25,376. Throughout most of the range ofthe eastern populatioq the

widespread development and destruction ofupland habitats has resulted in fragmentation of large

tortoise populations and forces individual tortoises into unzuitable habitats and onto highways.l2r

As the qualfiy of isolated patches of gopher tortoise habitat is degraded, mature adults may be

forced to abandon a site in search of better habitat quality. "Such individuats, which may be

forcod to abandon isolated patches ofhabitat in areas srrrounded by human dwellings, seem

doomed."12

B. Ovsnwn rzlrron roR CorrtlrRcrAl,, REcnEArroNAL, ScmxttFtc, on
Enuc^qrroFIAL lrunrosus

Some people consider tortoises a delicacy and some mistakenly believe tortoise flesh is an

aid in relieving high blood pre$sre and impotence.tt In fact, during the Great Depressiorq

gopher tortoises were known as'Tloover Chickens." When the western population of the gopher

rro Proiected hurnan population numbers from the U.S. Census Bureau. http://rlr,.census. gor'.
t " DAu/N S. WusoN rzzr , Spscms PRoFTr,: Cropnrn Tonrors E (Gapuffitts nLwmntaE.ox Mtrrranv
hvsrau-nrtoNs IN TIIE SotmrsAsrERN UNlrno Srerrs (U.S. Army C.orps of Engineers Tech. R€p. SERDP-97-10,
l99l) citing Jmn E. Dierre4 supra rcte 12; J. I-arry Ianden ard Janres A. Garrer, wpra rcte 16.
tu Id.
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tortoise was listed n 1987, the FWS recognized that '[t]aking gopher tortoises for sale or use as

food or pets has also had a serious effect on some populations." 52 Fed. Reg. 25,376. In 1981,

Research in Florida has shown up to 20 percent of a colony has kn taken at one time by "gopher

pullers." Id. at25,378.r4 In Florid4 there is a long history of human predation on tortoises,

especially in the western Panhandle and prior to the clozure of tortoise harvest in the late 1980s,

one community in Okaloosa County held an annual tortoise cookout.rs Because of human

predatiorq tortoise populations in longleaf pine-turkey oak habitat in the Florida Panhandle

averaged only 20 percent of the density of populations in similar habitat in Peninnrlar Florida.126

Although the harvest ofgopher tortoise is prohibited by all the states throughout its range, illegal

commercial hunters have destroyed entire colonies to supply the demand for gopher meatru and

local customs of eating gopher tortoises continue.lu

In addition to direct ki[ing for fmd by humans, gopher tortoises are negatively impacted

or killed by human activities focused on other species. Though their numbers have declined in

recent years, "rattlesnake round-ups'' still take place in the range of the gopher tortoise. There

are annual round-up events inWhigham, Georgia" Claxton, Georgia and Opp, Alabama.rD

tt Catkrine Pu*ett and Richard Frana Cryher Tortoise: A Specis in Decline (2001).
12a CitingLW. Taylog !r., The Gopher Tortoise - Its Use as Frcd by Mrt, t t IToc. 2Nn- Arw. Mre, Gopnrn
Tontrxsr Cowcn 56{5 (R l,ohoefener, L. Lohmeier. and C. Johnstolr eds., 1981)
r25 FWC, supra note 105 at 4.
126 Id. ctttngWaltnAufrenberg ad Riclrard Frana The &atus srd Distribution of tfu Goph* Tortoise {CspheNus
polyphemus), in NontrAuEnrc.anTonrorsrs: CoNsEnverroNANDEcor,oGy 95-126 (FWS WildlifeResearch
Report 12, R B. Bury ed., 1982).
t" Cathenoe Pucikett and Richarl Franz, supra nob 123.
ro David Fleshler, Faeing a Slott Death: Florida Allows Developers to Bury Alive or Kitl Gopher Tbrtoises in
Return for Prctection af Habitat Elsewherc in the State, But Oficials Warn that the Species Now Faces a "Very

High Risk of Extinction", Srx-SrNtnru (Fort L.auderdale) ( August 2|2ffi5}
to Humane Society of the Unitd Stateq Annual Raulesnake Roudupa in the United States (visited Sept. 1, 2005)
<ltttp://nll.hsus,.o
slannual rattlesnake_roundups_in_the_united_states. html>.
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Collection methods for these round-ups include pouring gasoline into the snakes'hiding places,

which include gopher tortoise burrows. While Florida has banned the use of gasoline to collect

rattlesnakes from gopher tortoise burrowsts and banned tortoise raceslt these activities persist

in other states. Furthermorg undetected impacts of past harvesting for food or death as a rezult

of rattlesnake cofiecting undoubtedly help clarify why tortoises are absent from rcme

appropriate habitat. r32

C. Drsn.Isn oR hEDATIoN

Emerging diseases represent one ofthe most severe threats to may wildlife populations.r33

Among turtles, the bacterial disease known as UpperRmpiratory Tract Dseas€ (.[JR[D) has

become widespread among the gopher tortoise and the desert tortoise (Gopheras agassizii).r34

The fact that URm has the potential for causing high levels of mortality among free-living desert

tortoises was the main factor leading to the emergency listing Mojave population of desert

tortoises as endangered and its final listing as threatened under the ESA.r35 Although the state of

t* Fr-e- Anturnt. CoDn, 63A4.001(2).
t3t Fr.a Aor,mr. Coos, 6sA-25.002(9), (r0).
t" Sharcn M. Ilernann et al., Sanpling on Private PrcWrty to Evalaate Papulation Status and Efects of Innd
Use Practices on the GopherTbrtoise, @henrs polyphemus, 108 BtotoclcerCoNsunvAfiolv 289-98 (2m2).
ttt S""o e.g.,PdetDa*aket al., Emetging Infectious Di*arr;s ofWildlde-ThreaE to Biodiversity and Hamn
Health,287 ScrENcE 44349 (2000).
r* Ricbard A Srj,rgel et aI., Swine F'lu or I9I8 Pandewic? {Jpper Respiratory Tract Disease and the Sudden
Mortality of Gopher Tortoise (ropkrus polyphemus/ on a Prctected Habitst in Florida,3?(l) J.Ifunruror,ocv
137 44 {2003) cifing Elliot R Jffi et al., Chmnic appr Reqiratary Tract Diseae of Free-Rmging Derert
Tbrtoises, Xerobates agassizii, 27 J. Wildlife Diseases 2%.-316 (f991); Elliot R Jadson et al., Mycoplasmosis
and the DesertTortoise (Gophenrs*gas$?i? in La,sVegasValley, Nevado.l Cruromax Co$envlflolrlAND
Bror-ocv 2'79_84 (1995); il{ary B. Brown ef c/., Ilfycoplasrna agassizii Causes Upper Respiratory Disease in the
Dhsert Tortoise, 62 INrecnoxAND lMm,rNrry 458&€6 {19,4):, Rebecca A. Slnnith et al., Ocomre of Uper
Respiratory Tract Disease in Gopher Tortoise Populations in Florida and Missisippi 32 J. Ilrnpsromcr 426-30
(1998); Ien E. fu,rish et al. , Distribution and Prcvalence af Upper Respiratory Tract Disease in Gopher Tortoises
in Florida,34 J. IlEnpnrolocy 5-12 (2000).
t35 54 Fd. Reg.32,326 (Aug. 4, l9S9) @mergssy Determination of En&ngered $ans for {he lrfujare @ulai,on
of the Desert Tortoise); 55 Fed- Reg. 12, 178 (Apr. 2,1990, (Determination of Threatd Stafis for the Mojave
Poprlation of the Desert Tortoise).
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Florida now requires testing for URTD before tortoises can be relocated, no cure is availablg few

other conservation measures have been taken" and many scientists believe the testing has, at best,

been ineffective.r36 Tortoises with LJRTD may or may not exhibit clinical signs, i.e., nasal and/or

ocular discharge and swollen eyelidg thus increasing the chance of inadvertently translocating

carriers of this disease. A blood test is presently the most effwtive, rapid, and cost-efFective way

to detet exposure to this disease; however, this test onS indicates whether a particular tortoise

has developd antibodies and does not indicate current infection.

In 1998, anecdotal reports of large.scale mortality of tortoises at several sites in Florida

began to circulate among tortoise biologists. At the same time, unuzually high mortality among

gopher tortoises at a large protected habitat in Florida, the Kennedy Space Center, began to

appear.ttt Between 1995 and 2000, there was an enofinous increase in the number oftortoises

exhibiting signs ofURTD at the Kennedy Space Center, from less than 5 percent to approximately

30 percent. Between 1998 and 20W,43 dwdtortoises were found at the Kenndy Space Center,

which researchers believed UKID was responsible.r3s Gven that tortoises exemplifr a

demographic pattern that is highly sensitive to changes to adult and juvenile mortality, the level of

mortality observed at the Kennedy Space Center has the potential to severely impact gopher

tortoise population viability.r3e Data shows that both ganders and all age classes of the Kennedy

Space Center tortoise population are equally vulnerable to URTD related mortality, so that an

"across the board" decrease in tortoise numbers as a rezult ofURfD can be expected.re

t* &", e.g,I-arl,aL. Smith and Shamn HerrmnrU Gopkr Tortois C-&ncil Position Staternent on Tortoise
Relocation QOO?).
ttt Richard A. Seigel et al., supra note 134.
rtr Id.
,tn Id.
t* Id.
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Besides IJRID, predators also pose a significant threaf to gopher tortoise population

viability. Because of high losses of nests to predators, gopher tortoise eggs from a specific female

may actually survive as infrequently as once in every 10 years; predators destroy more than 80

percent of gopher tortoise nests.ror In a study in Mississippi, 48 tortoise hatchlings were radio-

tracked to determine survivorship and aaivity patterns. Survivorship of hatchlings was low, with

most (65 percent) killed within 30 days of hatching and only one hatchling still alive a&er 736

days.tn' In that study, most mortality was athibuted to mammals (54 percent), although predation

by imported red fue ants(Solenapsis irwicta) was considerable (27 percent).

D. TlrnlrvaoreuAcyoFEns'rlNcRncuuronvMrcrnmmns

Ahhough the each state in the eastern population ofthe gopher tortoise affords some

protection to the sp@ies,tn' zuch state protections have been ineffective at preventing further

declines in the spwies. In Florida" for exanrplg permits are required to take or kill gopher

tortoises.rs However, since 1991, the F'WC has iszued permits to "entomb or kill" an estimated

67,000 to 71,000 gopher tortoises for the construction of houses, strip malls, roads and

schools.ra5 In other wordq despite the prohibition against kiiling tortoises, the Stare ofFlorida

has authorized the dirwt killing of approximately 10 percent of state's entire gopher tortoise

population over the span of less than one-half a generation for gopher tortoises. The FWC

provides five options to address the presence of tortoises on lands slated for development: avoid

development, avoid destruction oftortoise burrows, mitigate for incidental take oftortoises,

rar Catherine Puckett and Richard Franzsnpra note 123.
tot Deborah M. Epperson and Colleen D. Heise, supra Me 33.
ra3 'Ik gqher tortoise is listed as a Specia of Special C.oncern in Fbrid4 a ThreaGned Species in Georgia an
Endangered Species in South Carolina, and is a prcected non-game species in Alabama.
too Fr.A- ADrmr. CoDE, 684-25.002 (10).
ttt David Fleshler, vpra note 128.
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relocate tortoises on-site or relocate them oflsite.r6 Relocation is labor-intensive and costly.

Under current regulations, such efforts are frequently impractical and seldom serve intended

conservation functions. la7

E. (lrrren Nlrun^ll, oR MANMADE ErcronsArrscrlNc frs Conrnrueo
Era'srnncr

As recognized by the FWS when listing the western population of the gopher tortoise as a

threatened species, "The previously discussed threats are accentuated by the length of time

required for gopher tortoises to reach senral maturity and their low reproductive rate." 52F&.

Reg. at 25,378. Females take 10-21 years to reach serual maturity ls onty produce one clutch

annually,rae and lay an aver4ge of only 3.8 to 7 eggsper clutch.rs

VI. Rseunsr FoR RELIEF

For the reasons set forth abovg Petitioners hereby request that the Swretary of the DOI

and Director ofthe FWS:

l. At the earliest possible time, but not lafer than 90 days after receiving this petition, find

that this petition presents zubstantial scientific information indicating that adding the eastern

population of the gopher tortoise to the list of threatened species may be warranted, and promptly

publish zuch finding in the Federal Regrster, I 6 U. S.C. $ 1 533(b)(3)(A);

2. At the earliest possible time, but not later Iban12 months after receiving this petitiott,

determine how the DOI and FWS intend to proceed with the requested revisionq and promptly

16 FWC, Avan-aemOprroNsroAonnsssrrn,knsrNcsorGon$nTomorsrsoulaxos Sr-artnron
DcvElopamrcr (200{} <http :, /ml fi r'c. cb
t* 5"",e.g., Lora L. Smith and Sharon Hermann, snpra note 136.
t*J.Larryl^anrlers etal.,wpranole2t;JmnE.DiemerandC.T.Moore, suprarwb2|, lmrnE.Dtrmr;r,supra
note 5.
t€ J.S. Wrighg supra note la; J. Iarry Lan&n et al., supra note 2 1.
ttO Joseph A. Butler and Td W. Hull, $tpra note 3l; Joan E. Diemer and C. T. Moore" npra notn 21.
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population of the gopher tortoise to the list of thratened species may be qarrante4 and promptly

publish such finding in the Federal Regst€r, 16 u.s.c. $ 1533(bX3XA);

2' At the earliest possible time, but not later than t2months afrer receiving this petition,

deterrrine how the DoI and FWS intend to proceed withthe requested revisions, and promptly

publish such determination in rhe Federal Register, 16 U.s.c. $ 1533(bx3pxii),

l533OX3)(DXii); an4

3' At the earliest possible time, give notice of intent to issue a regulation listing the eastern

population of the gopher tortoise to as a thrcatened species and to designate critical habitat, and

publish a general notice and complete text of the regulation in the Federal Register, 16 U.S.C. $

1s33(bx5).

Respectfully submittd this l3e day ofJanuary, z}0f'.

Wldt^aw Florida Office
l4l5 Devils Dip
Tallahassee, FL 32308
(8s0)sn-a972
Attorney for Petitione$

Brett M. Paben @a Bar #0416045)
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